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HEADING OF JUDGMENT ON APPEAL
    IN THE COURT OF ADDITIONAL SESSIONS JUDGE (FTC)
                                 SONITPUR :: TEZPUR

Present: Smti CR Goswami, AJS
      Addl Sessions Judge (FTC)
      Sonitpur  : :  Tezpur    

                                                    Dated 15th day of May, 2012

CRIMINAL APPEAL NO 23 (S–3) 2007

           
1. Sri Himanshu Pandit,
2. Sri Sudhan Pandit,
3. Sri Sambhu Pandit,
4. Sri Ujjal Pandit &
5. Sri Bhanu Pandit                …The Appellant.

-Versus-

      State of Assam                   ...The Respondent.

This revision coming for final hearing (or having been heard) 
on 23-04-12 & on 04-05-12 in presence of :-

             Smti M Bhagawati
             Learned Advocate                 :   For the Appellant.

             
  Mr K R Adhikary,
  Ld Addl PP    :       For the respondent. 

                                                                                       

 And  having  stood  for  consideration  to  this  day  this  court 

delivered the following judgment:  
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J   U    D   G   M   E    N   T

1. This Appeal is directed against the judgment and order dated 

08-06-2007 passed by learned Addl CJM, Sonitpur, Tezpur in GR Case No 

1703/05.    

2. By this impugned judgment and order the accused/appellants 

were convicted under Section 147/325 IPC and sentenced them to undergo 

SI for two months each under Section 147 IPC and also to suffer SI for ten 

months each and to pay a fine of Rs. 1000/- each, i/d to SI for another one 

month under Section 325 IPC.

3. Being aggrieved with  the aforesaid judgment and order,  the 

accused/appellants have preferred this Appeal on the grounds mentioned in 

the memorandum of Appeal. 

4. The prosecution case has narrated in the FIR is that on 02-10-

2005, at about 6.30 AM some hen entered into the house of one Niranjan 

Das @ Mantu Das and damaged rice, dal etc and when he drove out the 

hen,  the accused persons armed with  bamboo lathi  entered into  the  his 
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house and assaulted him causing injuries. His neighbourers Kajal Debnath, 

Dilip Kalita, Babul Debnath and Kamal Mudi came to the place of occurrence 

and rescue Niranjan Das from the accused persons. Accordingly, Niranjan 

Das lodged an FIR at Mohabhoirab Out Post. On the basis of the said FIR, 

Tezpur Police Station case No 787/04 under Section 147/448/325/427 IPC 

was registered and after completion of investigation, submitted charge sheet 

against the accused persons under the aforesaid Sections. 

5. Charges were read over and clearly explained to the accused 

persons to which they pleaded not guilty. In course of hearing prosecution 

has  examined  eight  witnesses  including  the  MO  &  IO.  Defence  has 

examined none. The statement of the accused persons were recorded under 

Section 313 CrPC. After going through the case records and hearing the 

argument advanced by the learned Counsel of both the sides, the learned 

trial Court passed the impugned judgment and order. 

6. Heard the argument advanced by the learned Counsel of both 

the sides.  
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7. The  learned  Counsel  of  the  appellants  has  submitted  that 

amongst  the eight  PWs,  two witnesses i.e.  the MO & IO are the official 

witnesses. PW1 Babul  Debnath who claimed himself  as eye witness has 

stated that victim suffered injuries on his legs. Whereas the other witnesses 

including the medical officer have stated that the victim suffered injuries on 

his head and waist/hip joint. PW2 has also not supported the case of the 

prosecution. Hence, he was declared hostile by the prosecution. PW3 who is 

the informant as well as the victim of this case has made some exaggeration 

in his deposition in the Court. He has also changed the place of occurrence. 

According to the FIR the occurrence was taken place inside his house. But, 

according to his deposition the place of occurrence was extended to the 

public  road.  Further,  in  his  deposition  he  has  stated  that  the  accused 

Sudhan  Pandit  was  armed  with  iron  rod  whereas  in  the  FIR,  it  was 

mentioned  that  he  was  armed  with  bamboo  lathi.  PW  4  &  5  being  the 

relatives of the victim are the interest witnesses. Therefore, none of the PWs 

is reliable witness. 
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8. Learned Counsel of the appellants has further submitted that 

the  accused/appellants  were  convicted  under  Section  325  IPC,  but,  the 

prosecution has failed to prove that the injuries which were sustained by the 

victim was grievous in nature. As per Section 320 IPC, for grievous injury, 

injured must have admitted in the hospital for more than 20 days. But, in this 

present  case,  the  prosecution  has  failed  to  show  that  the  victim  was 

hospitalized for more than 20 days. 

The learned Counsel of the appellants has further submitted 

that  the  PW7 in  his  cross-examination  has stated  that  the  informant  fell 

down from the tree. The medical officer also in his cross-examination has 

confirmed that the injury sustained by the injured may be caused by falling 

down from a tree.  Now the injured on the basis of  the injury which was 

sustained  by  him  by  falling  from  tree  filed  this  false  case  against  the 

accused/appellants. 

The learned Counsel of the appellants has further submitted 

that the learned Trial Court has not appreciate the evidences adduced by 



6

the  prosecution  witnesses  in  their  cross-examination  and  passed  the 

impugned judgment and order without any basis. Hence, the same is liable 

to be set aside. 

9. After  going  through  the  case  record  and  hearing  the 

submissions of the learned Counsel of both the sides, it is found that some 

of the PWs have admitted that once the victim Niranjan Das fall down from 

tree.  The  medical  officer  has  also  opined  that  the  injury  sustained  by 

Niranjan Das can also be sustained by falling from a tree, but, the medical 

officer has clearly stated that the injuries which were sustained by Niranjan 

Das  were  fresh  in  nature  and  the  age  of  injuries  was  six  hours.  That  

evidence adduced by the medical officer is not rebutted by the defence by 

cross-examining the medical officer. On the other hand, there is nothing on 

the record to show that the  injured fell down from tree within the period of 

six hours till the date of examination by the medical officer. The defence has 

also  not  adduced  any  evidence  in  support  of  their  plea  that  the  injuries 

sustained  by  the  injured  was  caused  by  falling  on  a  tree.  Hence,  the 

argument advanced by the learned Counsel of the defence that the injuries 



7

sustained by the injured was caused by falling from the tree is not tenable in 

law. 

Further,  regarding other contradictions such as in the FIR it 

was mentioned that accused persons were armed with bamboo lathi, but, in 

the evidence PW5 has stated the same as iron rod. The contradictions from 

bamboo lathi  to iron road could not demolish the prosecution case if  the 

prosecution has been able to prove its case otherwise. The contradictions of 

bamboo lathi and iron rod is a minor contradiction which can be ignored as 

the PW5 is an illiterate woman. 

The  appellants  has  further  taken  the  plea  that  the  injuries 

sustained by the injured is not grievous as defined under Section 320 IPC. 

The injured has to be hospitalized for more than 20 days to come within the 

purview of grievous injuries. But, under Section 320 IPC has defined many 

other categories which are also included within the purview of Section 320 

IPC. As per medical report the injured sustained fracture injury of right femur 

and as per Section 320 IPC, this injury is a grievous injury. 
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Except these pleas, the defence has failed to take any other 

ground  for  which  the  impugned  judgment  and order  of  the  learned Trial 

Court  can be set  aside.  All  the prosecution witnesses have categorically 

stated that the accused persons armed with lathi came to the house of the 

informant and assaulted him for which he sustained fracture injury and he 

was saved by his neighbourers Kajal Debnath, Dilip Kalita etc. 

10. The defence has failed to cast a shadow of doubt regarding 

the  allegations  levelled  against  them  by  the  informant/injured.  There  is 

nothing on the record as to why we disbelieve the evidence adduced by the 

prosecution witnesses. PW 4 & 5 may be the relatives of the injured, but,  

that does not mean that the evidences adduced by the relatives who are the 

eye witnesses of the occurrence will be thrown out without any basis. PW2 

is  declared hostile  witness by the  prosecution.  As because he is  hostile 

witness, his whole evidence cannot be washed away. The portion of this 

evidence which supports the case of the prosecution can be considered. 
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11. After  going  through the relevant  case record  and impugned 

judgment  and order,  I  find  that  there  is  no  infirmity  or  irregularity  in  the 

impugned judgment for which the same is to be set aside. Therefore, the 

Appeal is dismissed on contest. The impugned judgment and order dated 

08-06-2007 passed by learned Addl CJM, Sonitpur, Tezpur in GR Case No 

1703/05 is hereby upheld.  

    The Appeal is disposed of accordingly. 

          Send down the LCR along with a copy of this judgment. 

Given under my hand and seal of this Court on this 15 th day of 

May, 2012.

                                                                              (CR Goswami)
                                                                    Addl Sessions Judge (FTC)

                      Sonitpur, Tezpur
Dictated & corrected by me :– 

                   

                  

       ( CR Goswami)

 Addl Sessions Judge (FTC)
        Sonitpur, Tezpur

                                                           
  Typed by me :– 

Pori Das. Steno.


	    IN THE COURT OF ADDITIONAL SESSIONS JUDGE (FTC)

